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Introduced By ********x*

By Request of the Department of Labor and Industry

A Bill for an Act entitled: “An Act clarifying and
changing provisions of the Workers” Compensation Act;
amending sections 39-71-107, 39-71-117, 39-71-118, 39-71-
201, 39-71-2339, 39-71-307, 39-71-501, 39-71-601, 39-71-
704, 39-71-711, 39-71-712, 39-71-727, 39-71-905, 39-71-915,

39-73-104, and 39-8-202, MCA.”

Be i1t enacted by the Legislature of the State of Montana:

Section 1. Section 39-71-117, MCA, i1s amended to
read:

"39-71-117. Employer defined. (1) "Employer™ means:

(a) the state and each county, city and county, city
school district, and irrigation district; all other
districts established by law; all public corporations and
quasi-public corporations and public agencies; each person;

each prime contractor; each firm, voluntary association,
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limited liability company, limited liability partnership,

religious corporation, organization or trust offering the

services of its religious members for remuneration to the

corporation, organization or trust, while providing

services off of trust property; and any private

corporation, including any public service corporation and
including an independent contractor who has a person in
service under an appointment or contract of hire, expressed
or implied, oral or written; and the legal representative
of any deceased employer or the receiver or trustee of the
deceased employer;

(b) any association, corporation, limited liability
company, limited liability partnership, or organization
that seeks permission and meets the requirements set by the
department by rule for a group of individual employers to
operate as self-insured under plan No. 1 of this chapter;
and

(c) any nonprofit association, limited liability
company, limited liability partnership, or corporation or
other entity funded in whole or iIn part by federal, state,
or local government funds that places community service

participants, as described in 39-71-118(1)(e), with
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nonprofit organizations or associations or federal, state,
or local government entities.

(2) A temporary service contractor is the employer of
a temporary worker for premium and loss experience
purposes.

(3) Except as provided in chapter 8 of this title, an
employer defined iIn subsection (1) who uses the services of
a worker furnished by another person, association,
contractor, firm, limited liability company, limited
liability partnership, or corporation, other than a
temporary service contractor, iIs presumed to be the
employer for workers®™ compensation premium and loss
experience purposes for work performed by the worker. The
presumption may be rebutted by substantial credible
evidence of the following:

(a) the person, association, contractor, firm,
limited liability company, limited liability partnership,
or corporation, other than a temporary service contractor,
furnishing the services of a worker to another retains
control over all aspects of the work performed by the
worker, both at the inception of employment and during all

phases of the work; and
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(b) the person, association, contractor, firm,
limited liability company, limited liability partnership,
or corporation, other than a temporary service contractor,
furnishing the services of a worker to another has obtained
workers®™ compensation insurance for the worker iIn Montana
both at the inception of employment and during all phases
of the work performed.

(4) An interstate or intrastate common or contract
motor carrier that maintains a place of business in this
state and uses an employee or worker in this state is
considered the employer of that employee, is liable for
workers® compensation premiums, and is subject to loss
experience rating in this state unless:

(a) the worker in this state is certified as an
independent contractor as provided in 39-71-417; or

(b) the person, association, contractor, firm,
limited liability company, limited liability partnership,
or corporation furnishing employees or workers In this
state to a motor carrier has obtained Montana workers*®
compensation insurance on the employees or workers in
Montana both at the inception of employment and during all
phases of the work performed."

{Internal References to 39-71-117:
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20-15-403 39-71-118 39-71-118
39-71-118
39-71-118 39-71-118 39-71-118 39-71-118
39-71-2203 39-71-2336 45-7-501 50-71-102
}

Section 2. Section 39-71-118, MCA, i1s amended to
read:

""39-71-118. Employee, worker, volunteer, and
volunteer fTirefighter defined. (1) As used in this chapter,
the term "employee™ or "worker™ means:

(a) each person iIn this state, including a contractor
other than an independent contractor, who iIs iIn the service

of an employer, or a member of a religious corporation,

organization or trust performing services off of trust

property in exchange for remuneration to the corporation,

organization or trust, as defined by 39-71-117, under any

appointment or contract of hire, expressed or implied, oral
or written. The terms include aliens and minors, whether
lawfully or unlawfully employed, and all of the elected and
appointed paid public officers and officers and members of
boards of directors of quasi-public or private
corporations, except those officers identified iIn

39-71-401(2), whille rendering actual service for the
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corporations for pay. Casual employees, as defined by
39-71-116, are included as employees if they are not
otherwise covered by workers®™ compensation and if an
employer has elected to be bound by the provisions of the
compensation law for these casual employments, as provided
in 39-71-401(2). Household or domestic employment is
excluded.

(b) any juvenile who i1s performing work under
authorization of a district court judge in a delinquency
prevention or rehabilitation program;

(c) a person who 1s receiving on-the-job vocational
rehabilitation training or other on-the-job training under
a state or federal vocational training program, whether or
not under an appointment or contract of hire with an
employer, as defined iIn 39-71-117, and, except as provided
in subsection (9), whether or not receiving payment from a
third party. However, this subsection (1)(c) does not apply
to students enrolled iIn vocational training programs, as
outlined in this subsection, while they are on the premises
of a public school or community college.

(d) an aircrew member or other person who is employed

as a volunteer under 67-2-105;
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(e) a person, other than a juvenile as described iIn
subsection (1)(b), who is performing community service for
a nonprofit organization or association or for a federal,
state, or local government entity under a court order, or
an order from a hearings officer as a result of a probation
or parole violation, whether or not under appointment or
contract of hire with an employer, as defined in 39-71-117,
and whether or not receiving payment from a third party.
For a person covered by the definition in this subsection
(O (e):

(1) compensation benefits must be limited to medical
expenses pursuant to 39-71-704 and an impairment award
pursuant to 39-71-703 that is based upon the minimum wage
established under Title 39, chapter 3, part 4, for a
full-time employee at the time of the injury; and

(i1) premiums must be paid by the employer, as defined
in 39-71-117(3), and must be based upon the minimum wage
established under Title 39, chapter 3, part 4, for the
number of hours of community service required under the
order from the court or hearings officer.

(f) an inmate working in a federally certified prison

industries program authorized under 53-1-301;
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(g) a volunteer firefighter as described in 7-33-4109
or a person who provides ambulance services under Title 7,
chapter 34, part 1; and

(h) a person placed at a public or private entity"s
worksite pursuant to 53-4-704. The person iIs considered an
employee for workers® compensation purposes only. The
department of public health and human services shall
provide workers® compensation coverage for recipients of
financial assistance, as defined in 53-4-201, or for
participants in the food stamp program, as defined iIn
53-2-902, who are placed at public or private worksites
through an endorsement to the department of public health
and human services®™ workers®™ compensation policy naming the
public or private worksite entities as named insureds under
the policy. The endorsement may cover only the entity"s
public assistance participants and may be only for the
duration of each participant®s training while receiving
financial assistance or while participating in the food
stamp program under a written agreement between the
department of public health and human services and each
public or private entity. The department of public health
and human services may not provide workers®™ compensation

coverage for individuals who are covered for workers-
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compensation purposes by another state or federal
employment training program. Premiums and benefits must be
based upon the wage that a probationary employee is paid
for work of a similar nature at the assigned worksite.

(2) The terms defined iIn subsection (1) do not
include a person who is:

(a) participating in recreational activity and who at
the time is relieved of and i1s not performing prescribed
duties, regardless of whether the person is using, by
discount or otherwise, a pass, ticket, permit, device, or
other emolument of employment;

(b) performing voluntary service at a recreational
facility and who receives no compensation for those
services other than meals, lodging, or the use of the
recreational facilities;

(c) performing services as a volunteer, except for a
person who is otherwise entitled to coverage under the laws
of this state. As used In this subsection (2)(c),
"volunteer'™ means a person who performs services on behalf
of an employer, as defined in 39-71-117, but who does not
receive wages as defined in 39-71-123.

(d) serving as a foster parent, licensed as a foster

care provider iIn accordance with 52-2-621, and providing
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care without wage compensation to no more than six foster
children in the provider®s own residence. The person may
receive reimbursement for providing room and board,
obtaining training, respite care, leisure and recreational
activities, and providing for other needs and activities
arising in the provision of in-home foster care.

(3) With the approval of the iInsurer, an employer may
elect to include as an employee under the provisions of
this chapter any volunteer as defined in subsection (2)(c).

(4) (@) The term "volunteer firefighter” means a
firefighter who i1s an enrolled and active member of a
governmental fire agency organized under Title 7, chapter
33, except 7-33-4109.

(b) The term "volunteer hours™ means all the time
spent by a volunteer firefighter in the service of an
employer, including but not limited to training time,
response time, and time spent at the employer®s premises.

(5 (@) ITf the employer is a partnership, limited
liability partnership, sole proprietor, or a member-managed
limited liability company, the employer may elect to
include as an employee within the provisions of this
chapter any member of the partnership or limited liability

partnership, the owner of the sole proprietorship, or any
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member of the limited liability company devoting full time
to the partnership, limited liability partnership,
proprietorship, or limited liability company business.

(b) In the event of an election, the employer shall
serve upon the employer®s iInsurer written notice naming the
partners, sole proprietor, or members to be covered and
stating the level of compensation coverage desired by
electing the amount of wages to be reported, subject to the
limitations in subsection (5)(d). A partner, sole
proprietor, or member is not considered an employee within
this chapter until notice has been given.

(c) A change in elected wages must be in writing and
is effective at the start of the next quarter following
notification.

(d) All weekly compensation benefits must be based on
the amount of elected wages, subject to the minimum and
maximum limitations of this subsection (5)(d). For premium
ratemaking and for the determination of the weekly wage for
weekly compensation benefits, the electing employer may
elect an amount of not less than $900 a month and not more
than 1 1/2 times the state"s average weekly wage.

(6) (a) If the employer i1s a quasi-public or a

private corporation or a manager-managed limited liability
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company, the employer may elect to include as an employee
within the provisions of this chapter any corporate officer
or manager exempted under 39-71-401(2).

(b) In the event of an election, the employer shall
serve upon the employer®s iInsurer written notice naming the
corporate officer or manager to be covered and stating the
level of compensation coverage desired by electing the
amount of wages to be reported, subject to the limitations
in subsection (5)(d). A corporate officer or manager is not
considered an employee within this chapter until notice has
been given.

(c) A change in elected wages must be in writing and
is effective at the start of the next quarter following
notification.

(d) All weekly compensation benefits must be based on
the amount of elected wages, subject to the minimum and
maximum limitations of this subsection (6)(d). For premium
ratemaking and for the determination of the weekly wage for
weekly compensation benefits, the electing employer may
elect an amount of not less than $200 a week and not more
than 1 1/2 times the state"s average weekly wage.

(7) (@) The trustees of a rural fire district, a

county governing body providing rural fire protection, or
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the county commissioners or trustees for a fire service
area may elect to include as an employee within the
provisions of this chapter any volunteer firefighter. A
volunteer firefighter who receives workers®™ compensation
coverage under this section may not receive disability
benefits under Title 19, chapter 17.

(b) In the event of an election, the employer shall
report payroll for all volunteer firefighters for premium
and weekly benefit purposes based on the number of
volunteer hours of each firefighter times the average
weekly wage divided by 40 hours, subject to a maximum of
1 1/2 times the state®s average weekly wage.

(c) A self-employed sole proprietor or partner who
has elected not to be covered under this chapter, but who
iIs covered as a volunteer firefighter pursuant to
subsection (7)(a) and when injured iIn the course and scope
of employment as a volunteer firefighter, may in addition
to the benefits described In subsection (7)(b) be eligible
for benefits at an assumed wage of the minimum wage
established under Title 39, chapter 3, part 4, for 2,080
hours a year. The trustees of a rural fire district, a
county governing body providing rural fire protection, or

the county commissioners or trustees for a fire service
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area may make an election for benefits. ITf an election is
made, payrolls must be reported and premiums must be
assessed on the assumed wage.

(8) Except as provided in chapter 8 of this title, an
employee or worker in this state whose services are
furnished by a person, association, contractor, firm,
limited liability company, limited liability partnership,
or corporation, other than a temporary service contractor,
to an employer, as defined in 39-71-117, is presumed to be
under the control and employment of the employer. This
presumption may be rebutted as provided In 39-71-117(3).

(9) A student currently enrolled in an elementary,
secondary, or postsecondary educational institution who is
participating in work-based learning activities and who is
paid wages by the educational institution or business
partner is the employee of the entity that pays the
student®s wages for all purposes under this chapter. A
student who 1s not paid wages by the business partner or
the educational institution is a volunteer and is subject
to the provisions of this chapter.

(10) For purposes of this section, an "employee or

worker i1In this state' means:
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(a) a resident of Montana who is employed by an
employer and whose employment duties are primarily carried
out or controlled within this state;

(b) a nonresident of Montana whose principal
employment duties are conducted within this state on a
regular basis for an employer;

(c) a nonresident employee of an employer from
another state engaged in the construction industry, as
defined in 39-71-116, within this state; or

(d) a nonresident of Montana who does not meet the
requirements of subsection (10)(b) and whose employer
elects coverage with an insurer that allows an election for
an employer whose:

(i) nonresident employees are hired in Montana;

(i1) nonresident employees®™ wages are paid in Montana;

(i11) nonresident employees are supervised in Montana;
and

(iv) business records are maintained in Montana.

(11) An insurer may require coverage for all
nonresident employees of a Montana employer who do not meet
the requirements of subsection (10)(b) or (10)(d) as a

condition of approving the election under subsection

(10)(d)."
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{Internal References to 39-71-118:
39-71-117 39-71-123 39-71-401
39-71-744
39-71-4003 50-71-102 }

NEW SECTION. (PROPOSE NEW 39-71-436) Section 3.

Tribal Employment Coverage. (1) The department may,
with approval of the governor, enter into agreements with
tribal governments to recognize and give effect to tribal
workers compensation plans or self-insured plans that
provide coverage to employees of tribally owned businesses
working off a tribally owned property, provided the
coverage i1s deemed adequate by the department.

(2) 1T tribal coverage is recognized and it will be the
exclusive remedy for the covered employees who are injured

while performing work off of any tribally owed land.

Section 4. Section 39-71-501, MCA, i1s amended to
read:

"39-71-501. Definition of uninsured employer. For the
purposes of 39-71-501, 39-71-503 through 39-71-511, and
39-71-515 through 39-71-520, "uninsured employer™ means an
employer who has not properly complied with the provisions

of 39-71-401." Other states’ governments and their

residents’ workers compensation coverage recognized by
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extraterritorial agreements under 39-71-402; Coverage for

tribal employees recognized in NEW SECTION 3 and members of

a religious corporation or organization working off of

trust property for remuneration to the corporation,

organization or trust as defined in 39-71-117 and 118 are

excluded from the definition of “Uninsured Employer” for

purposes of coverage under this part.

{Internal References to 39-71-501:

39-8-207 39-71-201 39-71-501
39-71-508
39-71-517 39-71-519 }

Section 5. Section 39-71-201, MCA, is amended to
read:

"39-71-201. Administration fund. (1) A workers*
compensation administration fund is established out of
which are to be paid upon lawful appropriation all costs of
administering the Workers®™ Compensation Act and the
statutory occupational safety acts that the department is
required to administer, with the exception of the
certification of independent contractors provided for in
Title 39, chapter 71, part 4, the subsequent injury fund
provided for in 39-71-907, and the uninsured employers-®

fund provided for in 39-71-503. The department shall
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collect and deposit in the state treasury to the credit of
the workers® compensation administration fund:

(a) all fees and penalties provided in 39-71-107,
39-71-205, 39-71-223, 39-71-304, 39-71-307, 39-71-315,
39-71-316, 39-71-401(6), 39-71-2204, 39-71-2205, and
39-71-2337; and

(b) all fees paid by an assessment of 3% of paid
losses, plus administrative fines and interest provided by
this section.

(2) For the purposes of this section, paid losses
include the following benefits paid during the preceding
calendar year for injuries covered by the Workers*
Compensation Act without regard to the application of any
deductible whether the employer or the insurer pays the
losses:

(a) total compensation benefits paid; and

(b) except for medical benefits in excess of $200,000
for each occurrence that are exempt from assessment, total
medical benefits paid for medical treatment rendered to an
injured worker, including hospital treatment and
prescription drugs.

(3) Each plan No. 1 employer, plan No. 2 insurer

subject to the provisions of this section, and plan No. 3,
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the state fund, shall file annually on March 1 in the form
and containing the information required by the department a
report of paid losses pursuant to subsection (2).

(4) Each employer enrolled under compensation plan
No. 1, compensation plan No. 2, or compensation plan No. 3,
the state fund, shall pay a proportionate share of all
costs of administering and regulating the Workers*
Compensation Act and the statutory occupational safety acts
that the department is required to administer, with the
exception of the certification of independent contractors
provided for in Title 39, chapter 71, part 4, the
subsequent injury fund provided for in 39-71-907, and the
uninsured employers® fund provided for in 39-71-503. In
addition, compensation plan No. 3, the state fund, shall
pay a proportionate share of these costs based upon paid
losses for claims arising before July 1, 1990.

(5) (@) Each employer enrolled under compensation
plan No. 1 shall pay an assessment to fund administrative

and regulatory costs. The assessment #s—egual 6 amount may

be up to 3% of the paid losses paid in the preceding

calendar year by or on behalf of the plan No. 1 employer.

or—$500,—whichever—is—greater- Any entity, other than the

department, that assumes the obligations of an employer
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enrolled under compensation plan No. 1 is considered to be
the employer for the purposes of this section.

(b) An employer formerly enrolled under compensation
plan No. 1 shall pay an assessment to fund administrative
and regulatory costs. The assessment #s—egqual—te may be up
to 3% of the paid losses paid in the preceding calendar
year by or on behalf of the employer for claims arising out
of the time when the employer was enrolled under
compensation plan No. 1.

(c) Payment of the assessment provided for by this
subsection (5) must be paid by the employer in:

(i) one installment due on July 1; or

(i1) two equal installments due on July 1 and December
31 of each year.

(d) If an employer fails to timely pay to the
department the assessment under this section, the
department may impose on the employer an administrative
fine of $500 plus interest on the delinquent amount at the
annual iInterest rate of 12%. Administrative fines and
interest must be deposited iIn the workers® compensation
administration fund.

(6) (a) Compensation plan No. 3, the state fund,

shall pay an assessment to fund administrative and
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regulatory costs attributable to claims arising before July
1, 1990. The assessment is equal to 3% of the paid losses
paid In the preceding calendar year for claims arising
before July 1, 1990. As required by 39-71-2352, the state
fund may not pass along to insured employers the cost of
the assessment for administrative and regulatory costs that
is attributable to claims arising before July 1, 1990.

(b) Payment of the assessment must be paid in:

(i) one installment due on July 1; or

(i1) two equal installments due on July 1 and December
31 of each year.

(c) If the state fund fails to timely pay to the
department the assessment under this section, the
department may impose on the state fund an administrative
fine of $500 plus interest on the delinquent amount at the
annual interest rate of 12%. Administrative fines and
interest must be deposited in the workers®™ compensation
administration fund.

(7) (@) Each employer insured under compensation plan
No. 2 or plan No. 3, the state fund, shall pay a premium
surcharge to fund administrative and regulatory costs. The
premium surcharge must be collected by each plan No. 2

insurer and by plan No. 3, the state fund, from each
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employer that i1t insures. The premium surcharge must be
stated as a separate cost on an insured employer®s policy
or on a separate document submitted to the insured employer
and must be i1dentified as "'workers® compensation regulatory
assessment surcharge'™. The premium surcharge must be
excluded from the definition of premiums for all purposes,
including computation of iInsurance producers® commissions
or premium taxes. However, an iInsurer may cancel a workers-
compensation policy for nonpayment of the premium
surcharge. When collected, assessments may not constitute
an element of loss for the purpose of establishing rates
for workers®™ compensation insurance but, for the purpose of
collection, must be treated as a separate cost Imposed upon
insured employers.

(b) The amount to be funded by the premium surcharge

+s—egual—to may be up to 3% of the paid losses paid in the

preceding calendar year by or on behalf of all plan No. 2

insurers and may be up to 3% of paid losses for claims

arising on or after July 1, 1990, for plan No. 3, the state
fund, plus or minus any adjustments as provided by
subsection (7)(f). The amount to be funded must be divided
by the total premium paid by all employers enrolled under

compensation plan No. 2 or plan No. 3 during the preceding
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calendar year. A single premium surcharge rate, applicable
to all employers enrolled iIn compensation plan No. 2 or
plan No. 3, must be calculated annually by the department
by not later than April 30. The resulting rate, expressed
as a percentage, i1s levied against the premium paid by each
employer enrolled under compensation plan No. 2 or plan No.
3 In the next fiscal year.

(c) On or before April 30 of each year, the
department, in consultation with the advisory organization
designated pursuant to 33-16-1023, shall notify plan No. 2
insurers and plan No. 3, the state fund, of the premium
surcharge percentage to be effective for policies written
or renewed annually on and after July 1 of that year.

(d) The premium surcharge must be paid whenever the
employer pays a premium to the insurer. Each insurer shall
collect the premium surcharge levied against every employer
that it iInsures. Each insurer shall pay to the department
all money collected as a premium surcharge within 20 days
of the end of the calendar quarter in which the money was
collected. If an insurer fails to timely pay to the
department the premium surcharge collected under this
section, the department may impose on the insurer an

administrative fine of $500 plus interest on the delinquent
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amount at the annual interest rate of 12%. Administrative
fines and interest must be deposited in the workers®
compensation administration fund.

(e) If an employer fails to remit to an iInsurer the
total amount due for the premium and premium surcharge, the
amount received by the insurer must be applied to the
premium surcharge first and the remaining amount applied to
the premium due.

(f) The amount actually collected as a premium
surcharge iIn a given year must be compared to the

assessment on the 3%of paid losses paid iIn the preceding

year. Any excess amount collected #nr—excess—oFthe 3% must
be deducted from the amount to be collected as a premium
surcharge in the following year. The amount collected that

is less than the assessed amount less—thanh—the 3% must be

added to the amount to be collected as a premium surcharge
in the following year.

(8) On or before April 30 of each year, upon a
determination by the department, an insurer under
compensation plan No. 2 that pays benefits in the preceding
calendar year but that will not collect any premium for
coverage in the following fiscal year shall pay an

assessment equal to 3% of paid losses paid in the preceding
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calendar year, subject to a minkmun assessment of $500,
that is due on July 1.

(9) An employer that makes a First-time application
for permission to enroll under compensation plan No. 1
shall pay an assessment of $500 within 15 days of being
granted permission by the department to enroll under
compensation plan No. 1.

(10) The department shall deposit all funds received
pursuant to this section iIn the state treasury, as provided
in this section.

(11) The administration fund must be debited with
expenses incurred by the department in the general
administration of the provisions of this chapter, including
the salaries of its members, officers, and employees and
the travel expenses of the members, officers, and
employees, as provided for in 2-18-501 through 2-18-503,
incurred while on the business of the department either
within or without the state.

(12) Disbursements from the administration fund must
be made after being approved by the department upon claim
for disbursement.

(13) The department may assess and collect the

workers® compensation regulatory assessment surcharge from
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uninsured employers, as defined in 39-71-501, that fail to
properly comply with the coverage requirements of the
Workers®™ Compensation Act. Any amounts collected by the
department pursuant to this subsection must be deposited in

the workers®™ compensation administration fund.™

Section 6. Section 39-71-704, MCA, is amended to
read:

"39-71-704. Payment of medical, hospital, and related
services -- fee schedules and hospital rates -- fee
limitation. (1) In addition to the compensation provided
under this chapter and as an additional benefit separate
and apart from compensation benefits actually provided, the
following must be furnished:

(a) After the happening of a compensable injury and
subject to other provisions of this chapter, the insurer
shall furnish reasonable primary medical services for
conditions resulting from the injury for those periods as
the nature of the injury or the process of recovery
requires.

(b) The insurer shall furnish secondary medical

services only upon a clear demonstration of
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cost-effectiveness of the services in returning the injured
worker to actual employment.

(c) The insurer shall replace or repair prescription
eyeglasses, prescription contact lenses, prescription
hearing aids, and dentures that are damaged or lost as a
result of an Injury, as defined in 39-71-119, arising out
of and i1n the course of employment.

(d) (1) The insurer shall reimburse a worker for
reasonable travel, lodging, meals, and miscellaneous
expenses incurred in travel to a medical provider for
treatment of an injury pursuant to rules adopted by the
department. Reimbursement must be at the rates allowed for
reimbursement for state employees.

(i1) Rules adopted under subsection (1)(d)(i) must
provide for submission of claims, within 90 days from the
date of travel, following notification to the claimant of
reimbursement rules, must provide procedures for
reimbursement receipts, and must require the use of the
least costly form of travel unless the travel is not
suitable for the worker®s medical condition. The rules must

exclude from reimbursement:
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(A) 100 miles of automobile travel for each calendar
month unless the travel is requested or required by the
insurer pursuant to 39-71-605;

(B) travel to a medical provider within the community
in which the worker resides;

(C) travel outside the community in which the worker
resides 1T comparable medical treatment is available within
the community in which the worker resides, unless the
travel is requested by the insurer; and

(D) travel for unauthorized treatment or disallowed
procedures.

(i11) An insurer i1s not liable for injuries or
conditions that result from an accident that occurs during
travel or treatment, except that the insurer retains
liability for the compensable injuries and conditions for
which the travel and treatment were required.

(e) Pursuant to rules adopted by the department, an
insurer shall reimburse a catastrophically injured worker-®s
family or, i1t a family member is unavailable, a person
designated by the injured worker or approved by the insurer
for travel assistance expenditures In an amount not to
exceed $2,500 to be used as a match to those funds raised

by community service organizations to help defray the costs
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of travel and lodging expenses incurred by the family
member or designated person when traveling to be with the
injured worker. These funds must be paid in addition to any
travel expenses paid by an insurer for a travel companion
when 1t is medically necessary for a travel companion to
accompany the catastrophically injured worker.

() Except for the repair or replacement of a
prosthesis furnished as a result of an industrial injury,
the benefits provided for in this section terminate when
they are not used for a period of 60 consecutive months.

(g) Notwithstanding subsection (1)(a), the insurer
may not be required to furnish, after the worker has
achieved medical stability, palliative or maintenance care
except:

(1) when provided to a worker who has been determined
to be permanently totally disabled and for whom it is
medically necessary to monitor administration of
prescription medication to maintain the worker In a
medically stationary condition;

(i1) when necessary to monitor the status of a
prosthetic device; or

(ii11) when the worker®s treating physician believes

that the care that would otherwise not be compensable under
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subsection (1)(g) is appropriate to enable the worker to
continue current employment or that there is a clear
probability of returning the worker to employment. A
dispute regarding the compensability of palliative or
maintenance care 1s considered a dispute over which, after
mediation pursuant to department rule, the workers-
compensation court has jurisdiction.

(h) Notwithstanding any other provisions of this
chapter, the department, by rule and upon the advice of the
professional licensing boards of practitioners affected by
the rule, may exclude from compensability any medical
treatment that the department finds to be unscientific,
unproved, outmoded, or experimental.

(2) (@) The department shall annually establish a
schedule of fees for medical services that are necessary
for the treatment of injured workers. Charges submitted by
providers must be the usual and customary charges for
nonworkers® compensation patients. The department may

require insurers to submit information to be used iIn

establishing the schedule. Until-the -departmentadopts—a
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charges.

(b) (1) The department may not set the rate for medical
services at a rate greater than 10% above the average of
the conversion factors used by up to the top five insurers
or third-party administrators providing disability group
health insurance within this state who use the
resource-based relative value scale to determine fees for

covered services. The insurer or third-party administrator

must occupy at least 1% of the market share for disability

insurance policies as reported annually to the Montana

State Auditor’s office to be included in the rate

determination.

(i1) The top five insurers or third-party
administrators shall provide their standard conversion
rates to the department.

(i11) The department may use the conversion rates only
for the purpose of determining average conversion rates
under this subsection (2).

(iv) The department shall maintain the confidentiality

of the conversion rates.

- 31 - DLI WC Legislation



CD-ROM Draft Copy
Last printed 6/26/2008 1:39:00 PM
DL1 WC Legislation

(c) The fee schedule rates established in subsection
(2)(b) apply to medical services covered by the American
medical association current procedural terminology codes in
effect at the time the services are provided regardless of
where the services are provided.

(d) The department may establish coding standards to
be utilized by providers when billing for medical services
under this section.

(3) The relative Value Units must be adjusted annually

using the most recent published Resource Based Relative

value Scale units.

) (4) (8) The department may establish by rule
evidence-based utilization and treatment guidelines for
primary and secondary medical services. There is a
rebuttable presumption that the utilization and treatment
guidelines established by the department are correct
medical treatment for the injured worker.

(b) An insurer is not responsible for treatment or
services that do not fall within the utilization and
treatment guidelines adopted by the department unless the
provider obtains prior authorization from the insurer. If

prior authorization iIs not requested or obtained from the
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insurer, an injured worker i1s not responsible for payment
of the medical treatment or services.

(c) The department may establish by rule an
independent medical review process for treatment or
services denied by an insurer pursuant to this subsection
(3) prior to mediation under 39-71-2401.

€4) (5) For services available In Montana, iInsurers
may are—hotrequired—to pay facilities located outside

Montana the fee scheduled amount of the state where the

medical service is performed. rates—that-are-greater—than

(6) The insurer shall make timely payments of medical

bills for which liability is accepted.

(a) The insurer shall pay the medical provider’s

charges at the fee scheduled rates within 30 days of

receipt. Any unpaid balance shall accrue interest at 12% a

year or 1% a month or fraction of a month. Interest on the

unpaid balance accrues from the date of the original

billing. Any overpayment made to a medical provider, once

a determination has been made regarding the correct

reimbursement amount, shall be reimbursed to the insurer

within 30 days of the determination. Any unpaid refund,

subsequent to the 30 days, shall accrue interest at 12% a
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year or 1% a month or fraction of a month. Interest on the

unpaid refund accrues from the date of the determination.

5> (7) For a medtcalassistance—FactHtyor a

critical access hospital licensed pursuant to Title 50,

chapter 5, the rate for services is the usual and customary
charge.

€6) (8) Payment pursuant to reimbursement agreements
between managed care organizations or preferred provider
organizations and insurers is not bound by the provisions
of this section.

) (9) After mediation pursuant to department rules,
disputes between an insurer and a medical service provider

regarding the amount of a fee for medical services must be

appHecation—ofa party to—the dispute- appealed to the

workers”compensation court.

€8) (10) (a) After the initial visit, the worker is
responsible for $25 of the cost of each subsequent visit to
a hospital emergency department for treatment relating to a
compensable Injury or occupational disease.

(b) "Visit", as used in this subsection 8)s (10)
means each time that the worker obtains services relating

to a compensable Injury or occupational disease from:
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(i) a treating physician;

(i1) a physical therapist;

(iii) a psychologist; or

(iv) hospital outpatient services available In a
nonhospital setting.

(c) A worker is not responsible for the cost of a
subsequent visit pursuant to subsection (8)(a) if the visit
is for treatment requested by an insurer.™
{Internal References to 39-71-704:

39-71-118 39-71-434 39-71-434

39-71-743
39-71-1102 39-71-4004 }

Section 7. Section 39-71-711, MCA, i1s amended to
read:

"39-71-711. Impairment evaluation -- ratings. (1) An
impairment rating:

(a) is a purely medical determination and must be
determined by an impairment evaluator after a claimant has
reached maximum healing;

(b) must be based on the current edition of the
Guides to Evaluation of Permanent Impairment published by

the American medical association;
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(c) must be expressed as a percentage of the whole
person; and

(d) must be established by objective medical
findings.

(2) A claimant or insurer, or both, may obtain an
impairment rating from an evaluator who is a treating
physician i1If medical-doctor—orFroman—evaluatorwhois—a
ehiropractor—f the injury falls within the scope of
treating physician’s ehiropractic practice. ITf the claimant

and insurer cannot agree upon the rating, the mediation
procedure In part 24 of this chapter must be followed.
(3) An evaluator must be a licensed treating
physician as defined in 39-71-116. under—TFitle 37;—chapter
’ SE o Lad . _ hvsici _
hi g ' I hi hoi
eeFEl#Fed—as—&H—eVa—l—Hﬁt@-PhFﬂde#eh&pter—]rz—-- =

(4) Disputes over impairment ratings are subject to

the provisions of 39-71-605."

{Internal References to 39-71-711:
37-12-201 }

Section 8. Section 39-71-727, MCA, is amended to

read:
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"39-71-727. Payment for prescription drugs --
limitations. (1) For payment of prescription drugs, an
insurer is liable only for the purchase of generic-name
drugs 1f the generic-name product is the therapeutic
equivalent of the brand-name drug prescribed by the
physician, unless the generic-name drug is unavailable.

(2) If an injured worker prefers a brand-name drug,
the worker may pay directly to the pharmacist the
difference iIn the reimbursement rate between the brand-name
drug and the generic-name product, and the pharmacist may
bill the insurer only for the reimbursement rate of the
generic-name drug.

(3) The pharmacist may bill only for the cost of the
generic-name product on a signed itemized billing, except
iT purchase of the brand-name drug is allowed as provided
in subsection (1).

(4) When billing for a brand-name drug, the
pharmacist shall certify that the generic-name drug was
unavailable.

(5) The department shall establish anrnually a
schedule of fees for prescription drugs.

(6) The pharmacist may not dispense more than a

30-day supply at any one time.
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(7) For purposes of this section, the terms "brand
name' and '‘generic name'™ have the meanings provided in
37-7-502.

(8) An insurer may not require a worker receiving
benefits under this chapter to obtain medications from an
out-of-state mail service pharmacy.

(9) The provisions of this section do not apply to an
agreement between a preferred provider organization and an
insurer.”

{Internal References to 39-71-727: None }

Section 9. Section 39-71-905, MCA, is amended to
read:

"39-71-905. Certification as person with disability
-— eligibility for benefits under fund. (1) A person who
wishes to be certified as a person with a disability for
purposes of this part shall apply to the department on
forms furnished by the department. The department shall
conduct an i1nvestigation and shall i1ssue a certificate to a

person who, iIn the department"s discretion, meets the

requirements for certification. Aperson—shallapplyfor
S fi n bof I s thi I . I
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approved ccertification i1s effective on the date the

application is approved received orFr—aperson—who—applhHies
: S fi , I I : I
reemployment, but before an Injury occurs.

(2) If a claimant has met the provisions of
subsection (1) and a subsequent claim has been accepted by
an insurer, the claim is eligible for the benefits under
the fund."

{Internal References to 39-71-905: None }

Section 10. Section 39-71-915, MCA, is amended to
read:

"39-71-915. Assessment of insurer -- employers --
definition -- collection. (1) As used iIn this section,
"paid losses”™ means the following benefits paid during the
preceding calendar year for Injuries covered by the
Workers®™ Compensation Act without regard to the application
of any deductible, regardless of whether the employer or

the insurer pays the losses:

- 39 - DLI WC Legislation



CD-ROM Draft Copy
Last printed 6/26/2008 1:39:00 PM
DL1 WC Legislation

(a) total compensation benefits paid; and

(b) except for medical benefits in excess of $200,000
for each occurrence that are exempt from assessment, total
medical benefits paid for medical treatment rendered to an
injured worker, including hospital treatment and
prescription drugs.

(2) The fund must be maintained by assessing each
plan No. 1 employer, each employer insured by a plan No. 2
insurer, plan No. 3, the state fund, with respect to claims
arising before July 1, 1990, and each employer insured by
plan No. 3, the state fund. The assessment amount is the
total amount paid by the fund in the preceding fiscal year
and the expenses of administration less other realized
income that is deposited in the fund. The total assessment
amount to be collected must be allocated among plan No. 1
employers, plan No. 2 employers, plan No. 3, the state
fund, and plan No. 3 employers, based on a proportionate
share of paid losses for the calendar year preceding the
year in which the assessment is collected. The board of
investments shall invest the money of the fund, and the
investment income must be deposited in the fund.

(3) On or before May 31 each year, the department

shall notify each plan No. 1 employer, plan No. 2 insurer,
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and plan No. 3, the state fund, of the amount to be
assessed for the ensuing fiscal year. The amount to be
assessed against the state fund must separately identify
the amount attributed to claims arising before July 1,
1990, and the amount attributable to state fund claims
arising on or after July 1, 1990. On or before April 30
each year, the department, iIn consultation with the
advisory organization designated under 33-16-1023, shall
notify plan No. 2 insurers and plan No. 3 of the premium
surcharge rate to be effective for policies written or
renewed on and after July 1 in that year.

(4) The portion of the plan No. 1 assessment assessed
against an individual plan No. 1 employer is a
proportionate amount of total plan No. 1 paid losses during
the preceding calendar year that i1s equal to the percentage
that the total paid losses of the individual plan No. 1
employer bore to the total paid losses of all plan No. 1
employers during the preceding calendar year.

(5) The portion of the assessment attributable to
state fund claims arising before July 1, 1990, is the
proportionate amount that is equal to the percentage that
total paid losses for those claims during the preceding

calendar year bore to the total paid losses for all plans

- 41 - DLI WC Legislation



CD-ROM Draft Copy
Last printed 6/26/2008 1:39:00 PM
DL1 WC Legislation

in the preceding calendar year. As required by 39-71-2352,
the state fund may not pass along to insured employers the
cost of the subsequent Injury fund assessment that is
attributable to claims arising before July 1, 1990.

(6) The remaining portion of the assessment must be
paid by way of a surcharge on premiums paid by employers
being i1nsured by a plan No. 2 insurer or plan No. 3, the
state fund, for policies written or renewed annually on or
after July 1. The surcharge rate must be computed by
dividing the remaining portion of the assessment by the
total amount of premiums paid by employers insured under
plan No. 2 or plan No. 3 iIn the previous calendar year. The
numerator for the calculation must be adjusted as provided
by subsection (9).

(7) Each plan No. 2 insurer providing workers®
compensation insurance and plan No. 3, the state fund,
shall collect from its policyholders the assessment premium
surcharge provided for iIn subsection (6). When collected,
the assessment premium surcharge may not constitute an
element of loss for the purpose of establishing rates for
workers® compensation insurance but, for the purpose of
collection, must be treated as separate costs imposed upon

insured employers. The total of this assessment premium
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surcharge must be stated as a separate cost on an iInsured
employer®s policy or on a separate document submitted by
the insured employer and must be identified as "workers®
compensation subsequent injury fund surcharge'. Each
assessment premium surcharge must be shown as a percentage
of the total workers® compensation policyholder premium.
This assessment premium surcharge must be collected at the
same time and in the same manner that the premium for the
coverage is collected. The assessment premium surcharge
must be excluded from the definition of premiums for all
purposes, iIncluding computation of i1nsurance producers*
commissions or premium taxes, except that an insurer may
cancel a workers®™ compensation policy for nonpayment of the
assessment premium surcharge. Cancellation must be in
accordance with the procedures applicable to the nonpayment
of premium. If an employer fails to remit to an insurer the
total amount due for the premium and assessment premium
surcharge, the amount received by the iInsurer must be
applied to the assessment premium surcharge first and the
remaining amount applied to the premium due.

(8) (@) All assessments paid to the department must

be deposited in the fund.
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(b) Each plan No. 1 employer shall pay its assessment
by July 1.

(c) Each plan No. 2 insurer and plan No. 3, the state
fund, shall remit to the department all assessment premium
surcharges collected during a calendar quarter by not later
than 20 days following the end of the quarter.

(d) The state fund shall pay the portion of the
assessment attributable to claims arising before July 1,
1990, by July 1.

(e) If a plan No. 1 employer, a plan No. 2 insurer,
or plan No. 3, the state fund, fails to timely pay to the
department the assessment or assessment premium surcharge
under this section, the department may impose on the plan
No. 1 employer, the plan No. 2 insurer, or plan No. 3, the
state fund, an administrative fine of $100 plus interest on
the delinquent amount at the annual interest rate of 12%.
Administrative fines and interest must be deposited in the
fund.

(9) The amount of the assessment premium surcharge
actually collected pursuant to subsection (7) must be
compared each year to the amount assessed and upon which
the premium surcharge was calculated. The amount

undercollected or overcollected In any given year must be
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used as an adjustment to the numerator provided for by
subsection (6) for the following year®s assessment premium
surcharge.

(10) If the total assessment is less than $500,000

$1,000,000 for any year, the department may defer the

assessment amount for that year and add that amount to the
assessment amount for the subsequent year."
{Internal References to 39-71-915:

39-71-435 }

Section 11. Section 39-71-2339, MCA, is amended to
read:

""39-71-2339. Cancellation of coverage -- twenty days”
notice required. (1) The state fund may cancel an
employer®s coverage under this part for failure to report
payroll or pay the premiums due or for another cause
provided in the insurance policy. Cancellation may take
effect only by written notice to the named insured and the
department at least 20 days prior to the date of
cancellation or, iIn cases of nonreporting of payroll or
nonpayment of a premium, by failure of the employer to
submit payroll reports or pay a premium within 20 days
after the due date. The state fund shall notify the

department of the names and effective dates of all policies
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canceled. However, the policy terminates on the effective
date of a replacement or succeeding insurance policy issued
to the insured. This section does not prevent the state
fund from canceling an insurance policy before a
replacement policy is issued to the insured. After the
cancellation date, the employer has the same status as an
employer who i1s not enrolled under the Workers*
Compensation Act unless a replacement or succeeding
insurance policy has been issued. Beginning January 1,
2006, notice to the department under this section must be
provided electronically.

(2) The department:

(a) may recognize the advisory organization
designated under 33-16-1023 or recognize other
organizations as agents for the state fund; and

(b) shall, under terms and conditions acceptable to
the department, accept notice of cancellation received from
the agents recognized under subsection (2)(a) as the state
fund®s notice of cancellation.

(3) (@) The department may assess a penalty of up to
$200 against the state fund if it does not comply with the

notice requirement in subsection (1).
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(1) The penalty may be assessed for each policy

cancellation that is not reported to the department in a

timely manner.

(b) (c) The state fund may contest the penalty
assessment in a hearing conducted according to department
rules.”

{Internal References to 39-71-2339:
39-71-2319 }

Section 12. Section 39-8-202, MCA, i1s amended to
read:

"39-8-202. Initial license application —-- application
fee -- standards -- provisional license. (1) An applicant
for initial licensure as a professional employer
organization or group shall file with the department a
completed application on a form provided by the department.

(2) The application must be accompanied by a
nonrefundable application fee and any material or
information required by the department that demonstrates
compliance with the requirements of this chapter. The
application fee is:

(a) $750 for a resident or nonresident unrestricted

license; and
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(b) $500 for a restricted license.

(3) As a condition of licensure under this chapter,
an applicant who is not a resident or who is domiciled
outside the state must first be licensed as a professional
employer organization or group in the state in which the
applicant is a resident or is domiciled if licensing is
required by that state.

(4) An applicant for licensure as a professional
employer organization or group must meet one of the
following applicable standards:

(a) An individual must be 18 years of age or older.

(b) A partnership or a limited partnership shall
provide the names and home addresses of all partners,
indicate whether each partner is a general or a limited
partner, and include a copy of the partnership agreement or
an affidavit signed by all partners acknowledging that a
written partnership agreement does not exist.

(c) A corporation shall state the names and home
addresses of all officers, directors, and shareholders who
own a 5% or greater interest in the corporation. A domestic
or foreign corporation must have filed any required
documents with the secretary of state and shall remain in

good standing to conduct business pursuant to this chapter.
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(d) A limited liability company shall state the names
and home addresses of those individuals who own a 5% or
greater interest in the limited liability company. A
domestic or foreign limited liability company must have
filed any required documents with the secretary of state
and shall remain In good standing to conduct business
pursuant to this chapter.

(e) A group:

(i) must be authorized to act on behalf of the group;

(i1) shall include for each professional employer
organization within the group the information required iIn
subsection (4); and

(i1i1) shall guarantee, on a form provided by the
department and executed by each professional employer
organization within the group, payment of all financial
obligations with respect to wages, payroll-related taxes,
insurance premiums, and employee benefits of each other
member within the group.

(5) (@) An applicant shall also provide:

(i) the trade name or names under which the applicant
conducts business, the business®s taxpayer or employer
identification number, the address of the business”s

principal place of business in the state, and the addresses
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of any other offices within the state through which the
applicant intends to conduct business as a professional
employer organization or group. If the applicant®s
principal place of business is located in another state,
the address must be provided.

(i1) a list by jurisdiction of each name under which
the applicant has operated in the preceding 5 years,
including any alternative names, names of predecessors, and
names of related business entities with common majority
ownership, and detailed information on the background of
each controlling person to the extent required by the
department; and

(i11) other information requested by the department to
show that the applicant and each controlling person are of
good moral character, have business integrity, and are
financially responsible. "Good moral character™ means a
personal history of honesty, trustworthiness, and fairness;
a good reputation for fair dealings; and respect for the
rights of others and for the laws of this state and nation.

(b) (i) As a prerequisite to the issuance of a
license, the department shall require the applicant and

controlling person(s) to submit fingerprints for the
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purpose of fingerprint checks by the Montana department of
justice and the federal bureau of investigation.

(i1) The applicant shall sign a release of information
to the department and is responsible to the department of
justice for the payment of all fees associated with the
criminal background check.

(i11) Upon completion of the criminal background
check, the department of justice shall forward all criminal
justice information, as defined in 44-5-103, concerning the
applicant that involves the conviction of a criminal
offense In any jurisdiction to the department, as
authorized in 44-5-303.

(iv) At the conclusion of any background check
required by this section, the department must receive the
criminal background check report but may not receive the
fingerprint card of the applicant. Upon receipt of the
criminal background check report, the department of justice
shall promptly destroy the fingerprint card of the
applicant.

(c) If an applicant has a history of criminal
convictions, then pursuant to 37-1-203, the applicant has
the opportunity to demonstrate to the department that the

applicant is sufficiently rehabilitated to warrant the
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public trust, and it the department determines that the
applicant is not, the license may be denied.

(6) (@) Except for an applicant who is granted a
restricted license under subsection (9), an applicant shall
maintain a tangible accounting net worth of not less than
$50,000, evidenced by:

(1) providing financial statements that have been
independently audited by a certified public accountant iIn
accordance with generally accepted accounting principles;
or

(i1) providing independently compiled financial
statements and a $100,000 security deposit in a form that
iIs acceptable to the department.

(b) If, after licensure, an applicant defaults in
paying wages or payroll-related taxes or in meeting any
liability arising pursuant to Title 39, chapter 71, or this
chapter, the security deposit may be used to meet those
obligations. The security deposit may not be used iIn
determining the net worth of an applicant.

(c) (1) Documents submitted to establish net worth
must reflect net worth as of a date not more than 6 months

prior to the date on which the application iIs submitted.
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(i1) Financial statements submitted must be attested
by the president, chief financial officer, and at least one
controlling person of the professional employer
organization or group.

(iii) If an applicant is unable to meet the $50,000
net worth requirement, the applicant shall provide to the
department a surety bond, a letter of credit, or marketable
securities acceptable to the department in an amount of not
less than $50,000 to cover the deficiency. If, after
licensure, an applicant defaults In paying wages or
payroll-related taxes or in meeting any liability arising
pursuant to Title 39, chapter 71, or this chapter, the
surety bond, letter of credit, or marketable securities
provided to the department may be used to meet those
obligations.

(7) The applicant shall maintain a positive working
capital, as evidenced by financial statements.

(8) The department may provide by rule for the
acceptance, in lieu of the requirements of subsections (6)
and (7), of an affidavit provided by a bonded, independent,
and qualified assurance organization that has been approved

by the department certifying the qualifications of a
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professional employer organization or group seeking
licensure under this chapter.

(9) The department may issue a restricted license for
limited operation within this state to a professional
employer organization or group that i1s a resident of or
domiciled in another state if:

(a) the applicant®s state of residence or domicile
provides for licensing of professional employer
organizations or groups and the applicant is licensed and
in good standing in that state and that state grants a
similar privilege for restricted licensing to professional
employer organizations or groups that are residents of or
domiciled iIn this state and that are licensed under this
chapter;

(b) the applicant does not maintain an office, a
sales force, or a sales representative iIn this state and
does not solicit clients who are residents of or domiciled
in this state; and

(c) the applicant does not have more than 100 leased
employees working in this state.

(10) An applicant for a license shall appoint a

recognized and approved entity as its registered agent to
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receive service of legal process issued against It in this
state 1T a registered agent has not already been appointed.

(11) The department may issue a provisional license to
an applicant that allows the applicant to operate iIn this
state while the applicant™s application is being processed
by the department. The department may not charge a fee for
a provisional license. The department may adopt rules to
implement the provisions of this subsection.

(12) A license issued under 39-8-204 or this section
may not be transferred."

{Internal References to 39-8-202:
39-8-204 39-8-205 }

Section 13. Section 39-73-104, MCA, is amended to
read:

"39-73-104. Eligibility requirements for benefits.
Payment must be made under this chapter to any person who:
(1) has silicosis, as defined 1n 39-73-101, that
results in the person®s total disability so as to render it

impossible for the person to follow continuously any

substantially gainful occupation;
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(2) has resided In and been an inhabitant of the
state of Montana for 10 years or more immediately preceding
the date of the application;

(3) 1s not receiving, with respect to any month for
which the person would receive a payment under this
chapter, compensation under 39-71-115 39-71-715 equal to
the sum of $350."

{Internal References to 39-73-104:
39-73-109 }

NEW SECTION. Section 14. NEW SECTION (Propose 39-71-

2110). Transfer of Claim Liabilities. (1) A current or
former self insurer may transfer claim liabilities to a
third party as set forth in subsections (a) through (e) of
this section.

(a) Self-insured workers” compensation claim
liabilities cannot be transferred to another entity without
first applying for and receiving permission from the
department. The department may approve or disapprove the
agreement. The claim liabilities being transferred shall be
assumed and guaranteed with the standard Agreement of
Assumption and Guarantee of Workers” Compensation

Liabilities executed by the Board of Directors if a
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corporation, by the general partners if a partnership, or
by the owners if a sole proprietorship of the entity taking
over the liabilities.

(1) The new holder of claim liabilities shall post the
security deposit determined necessary by the department.

(i1) The department shall be provided with copies of
the necessary documents involved in a sale or transfer of
claim liabilities from a self-insurer to another party.

(iii) All other duties of a self insured employer
shall be complied with by the self insured employer.

(b) The department may authorize the contractual
transfer of claim liabilities from a self-insurer to an
admitted worker®s compensation insurance carrier provided:

(i) A copy of the signed contract between the self-
insurer and carrier iIs provided to the department;

(i1) The self-insurer continues to post the amount of
deposit required by the department;

(i11) The claims contractually transferred to the
carrier are administered In Montana by an admitted carrier;

(iv) Self Insurer"s Annual Reports are submitted by
the self-insurer as required by these regulations until all

claims are resolved; and
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(v) All other duties of a self insurer in the law are
complied with by the self insured employer.

(c) Claim liabilities of a member public agency of a
pooling workers® compensation joint powers authority may be
transferred i1f:

(i) The joint powers authority agreement permits a
member public agency to take their claim liabilities out of
the joint powers authority pool 1T the public agency elects
to do so;

(i1) The public agency member elects to transfer its
claim liability; and

(i11) The claims are transferred to another workers-®
compensation joint authority, or to a self administered or
administrative agency administered or carrier administered
self Insurance program.

(d) When a self insurer reincorporates, merges, or
changes its i1dentity, the surviving entity shall execute a
new Agreement of Assumption and Guarantee of Workers’
Compensation Liabilities to cover the liabilities of the
prior self insurer as part of the reapplication process to
continue self iInsurance of workers® compensation

liabilities.
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(e) Private group self insurers and their group

members claim liabilities shall not be transferred and

shall remain the liability of the group self insurer.

Section 15. Section 39-71-107, MCA, i1s amended to
read:

"39-71-107. Insurers to act promptly on claims --
in-state claims examiners. (1) Pursuant to the public
policy stated in 39-71-105, prompt claims handling
practices are necessary to provide appropriate service to
injured workers, to employers, and to providers who are the
customers of the workers®™ compensation system.

(2) All workers®™ compensation and occupational
disease claims filed pursuant to the Workers® Compensation
Act must be examined by a claims examiner iIn Montana. For a
claim to be considered as examined by a claims examiner iIn
Montana, the claims examiner examining the claim is
required to determine the entitlement to benefits,
authorize payment of all benefits due, manage the claim,
have authority to settle the claim, maintain an office
located in Montana, and examine Montana claims from that
office. Use of a mailbox or maildrop in Montana does not

constitute maintaining an office in Montana.
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(3) An insurer shall maintain the documents related
to each claim filed with the insurer under the Workers®
Compensation Act at the Montana office of the claims
examiner examining the claim in Montana until the claim is
settled. The documents may be either original documents or
duplicates of the original documents and must be maintained
in a manner that allows the documents to be retrieved from
that office and copied at the request of the claimant or
the department. Settled claim files stored outside of the
claims examiner®s office must be made available within 48
hours of a request for the file. Electronic or optically
imaged documents are permitted.

(4) (@) An insurer that uses a third-party agent to
provide the insurer with claim examination services shall
notify the department in writing of a change of a
third-party agent at least 14 days in advance of the
change.

(b) The department may assess a penalty not to exceed
$200 against an insurer that does not comply with the
advance notice provision in subsection (4)(a). The penalty
may be assessed for each failure by an iInsurer to give the
required advance notice.

(5) An insurer shall provide to the claimant:
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(a) a written statement of the reasons that a claim
is being denied at the time of denial;

(b) whenever benefits requested-byaclaimant are

denied; to a claimant, written explanation of how the

claimant may appeal an insurer®s decision; and

(c) a written explanation of the amount of wage-loss
benefits being paid to the claimant, along with an
explanation of the calculation used to compute those
benefits. The explanation must be sent within 7 days of the
initial payment of the benefit.

(d) d) upon written request, in whole or iIn part

according to the request, a copy of the claim file, other

than documents protected by the attorney-client privilege

or attorney work-product doctrine. If information is

maintained by computer, “hard copy” iInformation must be

available upon request. Insurers shall submit requested

copies of the file information within 30 days of the

claimant’s request. The copies must be provided at a

reasonable cost to the claimant. An Insurer who refuses or

neglects to provide copies within 30 days of the request

may be assessed a penalty of $200 for each offense. The

Department shall assess and collect the penalty. An

Insurer may contest a penalty assessment in a hearing
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conducted according to department rules.

Section 16. Section 39-71-601, MCA, is amended

to read:

'"39-71-601. Statute of limitation on presentment of
claim —- waiver. (1) Except for a claim for benefits for
occupational diseases pursuant to subsections (3) and (4),
all claims in the case of personal Injury or death must be
forever barred unless signed by the claimant or the
claimant®s representative and presented in writing to the
employer, the iInsurer, or the department, as the case may
be, within 12 months from the date of the happening of the
accident, either by the claimant or someone legally
authorized to act on the claimant®s behalf.

(2) The i1nsurer may waive the time requirement up to
an additional 24 months upon a reasonable showing by the
claimant of:

(a) lack of knowledge of disability;

(b) Ilatent injury; or

(c) equitable estoppel.

(3) When a claimant seeks benefits for an
occupational disease, the claimant®s claims for benefits

must be signed by the claimant or the claimant’s
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representative presented in writing to the employer, the

employer®s insurer, or the department within 1 year from
the date that the claimant knew or should have known that
the claimant®s condition resulted from an occupational
disease. When a beneficiary seeks benefits under this
chapter, claims for death benefits must be presented in
writing to the employer, the employer®s insurer, or the
department within 1 year from the date that the beneficiary
knew or should have known that the decedent®s death was
related to an occupational disease.

(4) Any dispute regarding the statute of limitations
for filing time is considered a dispute that, after
mediation pursuant to department rules, iIs subject to
jurisdiction of the workers®™ compensation court."

{Internal References to 39-71-601:
39-71-124 39-71-602 39-71-602 }

(6) An insurer shall:

(a) begin making payments that are due on a claim
within 14 days of acceptance of the claim, unless the
insurer promptly notifies the claimant that the insurer
needs additional information In order to begin paying

benefits and specifies the iInformation needed; and
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(b) pay settlements within 30 days of the date the
department issues an order approving the settlement.

(7) The department may adopt rules to implement this
section.

(8) (@) For purposes of this section, "settled claim”
means a department-approved or court-ordered compromise of
benefits between a claimant and an insurer or a claim that
was paid in full.

(b) The term does not include a claim in which there

has been only a lump-sum advance of benefits."

{Internal References to 39-71-107: None }

Section 17. Section 39-71-712, MCA, i1s amended to
read:

"39-71-712. Temporary partial disability benefits.
(1) Subject to the provisions of subsection (5), if prior
to maximum healing an Injured worker has a physical
restriction and is approved to return to a modified or
alternative employment that the worker is able and
qualified to perform and the worker suffers an actual wage
loss as a result of a temporary work restriction, the

worker qualifies for temporary partial disability benefits.
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(2) An insurer”s liability for temporary partial
disability must be the difference between the injured
worker®s average weekly wage received at the time of the
injury, subject to a maximum of 40 hours a week, and the
actual weekly wages earned during the period that the
claimant is temporarily partially disabled, not to exceed
the i1njured worker®s temporary total disability benefit

rate.

3 ol disabili I -, Limited
L of ks The_i |l fod
GHW&W—W- i i =

€4) (3) Except as provided in subsection )5 (5), a
worker s not eligible for temporary partial disability
benefits or temporary total disability benefits if:

(a) the worker has been released by the treating
physician to return to a modified or alternative position
that the individual is able and qualified to perform with
the same employer;

(b) the wages payable in the modified or alternative
position, when combined with the temporary partial
disability benefits, would result In an equivalent or
higher wage than the worker received at the time of iInjury;

and
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(c) the worker refuses to accept the modified or
alternative position. A worker requalifies for temporary
total disability benefits iIf the modified or alternative
position is no longer available to the worker for any
reason except for the worker®s incarceration as provided
for in 39-71-744, resignation, or termination for
disciplinary reasons caused by a violation of the
employer™s policies that provide for termination of
employment and if the worker continues to be temporarily
totally disabled as defined in 39-71-116.

€5) (4) Temporary partial disability may not be
credited against any permanent partial disability award or
settlement under 39-71-703.

€6) (5) Unless a collective bargaining agreement
precludes an injured worker from working in a modified or
alternative position with a different employer or includes
criteria different from those outlined in this subsection
€6)s (5) an injured worker who has not reached maximum
healing and who has a physical restriction may return to a
modified or alternative position with a different employer
at the same or a lower rate of wages as the rate paid by

the employer at the time of injury if:
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(a) a modified or alternative employment with the
employer at the time of injury is not provided and the
injured worker and that employer agree to the modified or
alternative position with a different employer;

(b) a written description and all required duties of
the modified or alternative position with a different
employer are approved by the treating physician;

(c) both the employer at the time of injury and the
injured worker agree to the type of alternative work, the
alternative employer, and the terms and conditions of
employment, including payment of benefits and employment
taxes for the modified or alternative position with a
different employer;

(d) an employee is not displaced as a result of the
injured worker"s placement in the modified or alternative
position with a different employer; and

(e) the employer at the time of injury, the different
employer, and the injured worker agree in writing to the
terms and conditions, including payment of benefits,
covering the injured worker for subsequent injury,
unemployment insurance, employment taxes, and liability and

provide a copy of the agreement to the injured employee.

- 67 - DLI WC Legislation



CD-ROM Draft Copy
Last printed 6/26/2008 1:39:00 PM
DL1 WC Legislation

) (6) Any additional expenses related to the
modified or alternative position, including travel,
equipment, or training, must be paid by either the employer
at the time of injury or the different employer and may not
be charged to or deducted from the wages or benefits of the
injured employee.

€8) (7) Notwithstanding a written agreement between
the employer at the time of Injury and a different
employer, the employer at the time of injury is the primary
employer if a dispute over wages, benefits, employment
taxes, workers® compensation Insurance, or other terms or
conditions of employment occurs.

€9 (8) The injured worker may refuse to accept a
modified or alternative position with an employer other
than the employer at the time of injury without penalty. IT
the injured worker is offered a modified or alternative
position with a different employer, the iInjured worker must
be given written notice of the right of refusal from the
employer at the time of iInjury and the insurer prior to
beginning work with the different employer."

{Internal References to 39-71-712: None }
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Section 18. Section 39-71-307, MCA, is amended to
read:

"39-71-307. Employers and insurers to file reports --
penalty. (1) Every employer insured by a plan No. 2 or a
plan No. 3 insurer is required to file with the employer®s
insurer, under rules adopted by the department, a full and
complete report of every accident, Injury, or occupational
disease to an employee arising out of or in the course of
employment.

(2) Every insurer transacting business under this
chapter shall, under rules adopted by the department, make
and file with the department the reports of every iInjury or
occupational disease.

(3) An employers or insurer, er—<clatms—examiher who
refuses or neglects to submit the reports necessary for the
proper filing and review of a claim, as provided in
subsection (1) or (2), shall be assessed a penalty of not
less than $200 or more than $500 for each offense. The
department shall assess and collect the penalty. An
employer or insurer may contest a penalty assessment in a
hearing conducted according to department rules.™
{Internal References to 39-71-307:

39-71-201 50-71-325 }
-END-
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